
    OCT  2014            NO.  295

MORE ON BULLYING FROM OCR
The latest epistle from the Office for Civil 

Rights on bullying and students with disabilities 
is worth a thorough review.  This “Dear 
Colleague” letter was issued October 21, 2014.  
While the letter does not break new ground, it 
communicates how seriously OCR views this 
issue, and what process it will follow in dealing 
with complaints.  Moreover, the letter 
emphasizes two main points that should be the 
focus of training at the local level.  Those points 
have to do with 1) the motivation for the 
bullying and 2) how, and by whom, bullying of 
students with disabilities should be addressed. 

THE MOTIVE FOR THE BULLYING.  As to 
motivation, this letter emphasizes that 
bullying of a student can result in a denial of 
FAPE regardless of the reason the student is 
being targeted.  Some students are bullied 
because they have a disability.  Other students 
with disabilities are bullied for other reasons.  
The OCR letter makes it clear that if the 
bullying adversely affects the student’s 
education, then it may amount to a denial of 
FAPE in either situation. 

HYPO ONE: THE BOY WITH A SPEECH 
IMPAIRMENT.  The letter provides hypotheticals 
to make the point.  First, there is the student with 
ADHD and a speech disability who is taunted 
and teased about behaviors that arise from his 
disability.  The student speaks in a high-pitched 
voice, makes impulsive remarks and has 
difficulty reading social cues.  Classmates make 
fun of him, mocking his manner of speech and 
calling him names.  As a result of this bullying 
behavior, the student becomes more withdrawn 
from other students and starts to skip speech 
therapy sessions.  The school does not effectively 
address this, and, significantly, does not call for a 
504 meeting to talk about it. 

According to OCR, the student has been 
denied FAPE.  Furthermore, he is the victim of 
disability related harassment.  He was bullied 
based on his disability; it had an adverse impact 
on his receipt of services; the school did not 
address the problem in a timely manner.  

HYPO TWO: THE GIRL FROM THE POOR SIDE 
OF TOWN.  Hypothetical Two is the one that 
should be emphasized in campus based 
training.  This time, we have a 13-year old girl 
who is identified under Section 504 due to Post 
Traumatic Stress Disorder.  She’s a  bright girl 
and a good student with an A average in the 
first semester.  Suddenly, grades drop to Bs and 
Cs.  She is not turning in assignments.  She is 
missing counseling sessions.  Eventually, the 
story emerges.  The other kids are teasing her 
about being poor and living in a homeless 
shelter.  The counselor shares her concerns 
about the student with the principal.  The 
principal’s directive is “keep me apprised of 
this,” but she does not convene a 504 Team 
meeting. 

According to OCR, this would amount to a 
denial of FAPE even though there is no 
disability related harassment.  Notice that the 
motivation for the bullying of the student was 
not her PTSD, but rather her poverty and 
living conditions.  The letter concludes “OCR 
would not find a disability-based harassment 
violation under Section 504 because the 
bullying incidents were based on the student’s 
socio-economic status, not her disability.”  But 
notice—there is still a FAPE violation here, 
because 1) the student was bullied; 2) it had an 
adverse impact on her educational 
performance and receipt of appropriate 
services; and 3) the district did not call for a 
504 Team meeting to address these concerns.  

NOTICE THAT IN 
THE SECOND 
HYPOTHETICAL 
OCR CONCLUDES 
THAT THE 
PRINCIPAL’S 
DIRECTIVE TO 
“KEEP ME 
APPRISED” IS NOT 
A SUFFICIENT 
RESPONSE. 
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BY WHOM ADDRESSED.  Notice that in the second 
hypothetical OCR concludes that the principal’s directive to 
“keep me apprised” is not a sufficient response.  What should the 
school have done?  The letter tells us that the school had an 
“obligation to promptly convene the Section 504 team to 
determine the extent of the FAPE-related problems and to make 
any necessary changes to her services, or, if necessary, reevaluate 
her, in order to ensure that she continues to receive FAPE.”  

The third hypothetical in the letter illustrates the 
importance of the 504 Team or ARD Committee’s involvement in 
these cases.  This one involves a seven-year old girl with a 
peanut allergy.  Classmates taunt her and make fun of her over 
this.  The student confides in her teacher. The teacher alerts the 
principal.  The kids who bullied this student are counseled and 
corrected.  Then there is this: “That same week, the school holds a 
Section 504 meeting to address whether any changes were needed to 
the student’s services in light of the bullying.” 

It seems clear from the letter that OCR holds it that 504 
Team meetings or ARD Committee meetings are an essential 
component in addressing bullying.  Again, keep in mind that 
this applies whether the bullying is based on the disability or 
not.  If it had an adverse impact on the student, the OCR is going 
to want to see that a meeting was promptly convened.  

NOT JUST OCR.  It is not just OCR that is encouraging 
schools to address bullying through the IEP or 504 process.  A 
recent decision from a federal court in New York makes the 
same point.  In T.K. v. New York City Department of  Education, the 
federal court holds that the district denied FAPE to a  student by 
failing to address bullying in the student’s IEP.  The court 
strongly worded its ruling: “where there is a legitimate concern 
that bullying will severely restrict a disabled student’s 
educational opportunities, as a matter of law the IEP team is 
required to consider evidence of bullying in developing an 
appropriate IEP.”  Moreover, “where there is a substantial 
probability that bullying will severely restrict a disabled 
student’s educational opportunities, as a matter of law an anti-
bullying program is required to be included in the IEP.” 

This New York case is not a precedent that courts in Texas 
must follow, but it is a noteworthy decision because of its 
notoriety.  The case first made national news when the federal 
court ruled on it in 2011.  That decision raised the possibility that 
bullying could be a FAPE issue, and it was the first reported 

court case to do so.  However, the 2011 ruling did not ultimately 
decide the case.  Rather, it sent it back to the hearing officer for 
further action.  Now, three years later, the federal court issues a 
definitive ruling: the school denied FAPE to the student because 
of its inadequate response to bullying.  The parents are entitled 
to reimbursement for private school tuition.  The point is that 
OCR is not alone in viewing bullying as a particular concern for 
students with disabilities.  Nor is OCR alone in laying the 
responsibility for this on the ARD Committee or 504 Team. 

THE PRACTICAL EFFECT.  These legal developments that 
emphasize the role of the ARD Committee and/or 504 Team are 
good reminders of the importance of process in proving 
compliance with the law.  If the school does not follow the 
proper process, it is much easier for OCR investigators and 
hearing officers to conclude that the school dropped the ball.  
Thus, the main lesson of this month’s newsletter is to faithfully 
monitor student progress and take action quickly in response to 
signs of trouble.  Notice that in the hypotheticals, none of the 
students were in desperate situations, none were failing or 
dropping out of school—and yet OCR said that a team meeting 
was required right now. 

The “Dear Colleague” letter from OCR opens by observing 
“the sad reality” that “bullying persists in our schools today.”  
The letter cites “the importance of OCR’s continuing efforts to 
protect the rights of students with disabilities through the 
vigorous enforcement of Section 504 of the Rehabilitation Act of 
1973 (Section 504) and Title II of the Americans with Disabilities 
Act of 1990 (Title II).”  

Well, of course. But the “sad reality” of bullying in our 
schools cannot be effectively addressed solely through “vigorous 
enforcement” of federal law.  It requires diligence, persistence 
and courage at the local level.  Only teachers and school 
administrators can address bullying effectively where it is 
happening.  Here’s hoping you have success with that the 
remainder of this school year. 

The “Dear Colleague” letter was issued by the Department 
of Education’s Office for Civil Rights on October 21, 2014.  It can 
be found at: http://www2.ed.gov/about/offices/list/ocr/
letters/colleague-bullying-201410.pdf.  The case of T.K. v. New 
York City DOE  was decided by the federal district court for the 
Eastern District of New York on July 24, 2014.  It can be found at 
63 IDELR 256.
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